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A. Preliminary Remarks  
 

1. The European Broadcasting Union (EBU)1 and its members, Public Service Media (PSM) 
organizations from 56 countries in Europe and beyond, welcome the publication of the 
Inception Impact Assessment regarding Fairness in Platform-To-Business Relations and 
appreciate the opportunity to comment on the problems the initiative seeks to tackle as 
well as possible policy options.  
 

2. In order to fulfil their public service remit in an increasingly digitized environment, EBU 
members are developing an online presence: for instance they stream linear radio and 
television services online, provide non-linear program services and apps for streaming or 
download (e.g. interactive TV, catch-up TV, video-on-demand, audio content services) 
and clips. By facilitating the provision of the aforementioned services, online platforms 
enable PSM organizations to reach out to all segments of society (in particular young 
people) and to meaningfully interact with the audiences they are meant to serve.  
 

3. As PSM organizations, EBU Members have an obligation to ensure the widespread 
availability of their services. PSM content/services must be prominent - easy for 
audiences to find. Moreover, PSM must be able to build a direct relationship with their 
audiences; this implies access to data on the use of their services, clear attribution to the 
PSM organization as content/service provider, and the ability to offer an onward journey 
to more PSM content (including by linking out from the online platform). Since 
consumption of audiovisual content online can only be expected to increase, EBU 
Members require a legal framework that effectively addresses any unfair practices 
curtailing their ability to reach their audiences and deliver the public purposes of 
PSM. We are thus pleased to provide a preliminary view on some of the complex issues 
related to the European Commission's initiatives in this area, and to reiterate concerns 
which we raised in the EBU Reply to the EC consultation on the regulatory environment 
for platforms, online intermediaries, data and cloud computing and the collaborative 
economy (dated 23/12/2015) and which we believe remain relevant and prevalent.  

 
4. A preliminary remark relates to the (broad) scope of the Commission's initiative. We 

understand that the policy options explored in the Inception Impact Assessment reflect a 
horizontal approach to online platforms. However, certain categories of online platforms 
operate in sectors to which specific regulations apply. In such cases, specific rules are 
more appropriate to address concerns specific to the sector(s) concerned.  
 

                                                
1 For more information please see our website at: http://www.ebu.ch  

http://www.ebu.ch/
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In the EBU Reply to the EC Consultation on Directive 2010/13/EU on audiovisual media 
services (dated 30/09/2015), we suggested that a revised Directive should include a 
separate set of rules for significant audiovisual platforms that aggregate or select 
audiovisual content or provide a user interface (e.g. SVOD and OTT providers). In our 
reply we explained that the proposed sector-specific approach would contribute to 
achieving policy objectives the Directive pursues (e.g. protection of minors and the fight 
against hate speech) and address emerging issues, including the need to protect signal 
and content integrity.  
 
To some extent, the European Commission has addressed our concerns. However, 
whatever the outcome of the current trilogue negotiations on the AVMS Directive might 
be, it is already clear that the revised rules would only apply to video-sharing platforms 
(i.e. the revised rules may not necessarily apply to all audiovisual platforms aggregating 
or selecting audiovisual content or providing a user interface) and would not have as their 
objective the regulation of platform-to-business relations.   
 
We take this opportunity to reiterate our view that any legislative initiatives at EU level 
should give priority to a sector-specific approach. However, we acknowledge that 
the horizontal approach to online platforms adopted by this initiative can address sector-
specific concerns and common challenges currently facing their business users.  
 

5. The horizontal approach to online platforms adopted by this initiative may further enable 
the Commission to address certain issues related to the enforcement of general 
competition rules, which are also horizontal in nature and represent the Baseline 
Scenario the Commission is currently considering (no EU policy change, Policy Option 
'0').  
 
One of the issues related to the enforcement of general competition rules concerns the 
understanding of the term 'platform-to-business relation'. Platform-to-business 
relations raise matters that reflect the specific characteristics of the markets in which 
online platforms operate. In addition to 'traditional' contractual relationships (e.g. a 
revenue-sharing agreement between an online video platform and a broadcaster using 
the platform to distribute its content), there are transactions that do not entail the 
exchange of a given service for money. For example, a broadcaster may open an 
account with a social networking platform to reach younger audiences. In such cases, 
even if no money changes hands, the business user/broadcaster must agree to the 
Terms and Conditions of Use of the platform concerned. Moreover, platforms rely 
significantly on businesses to provide their services to the end-user. For example, the 
activity of news aggregators often involves copying the headline and (usually) small 
excerpts of a news story produced by another organization. 
 
The indicative list of harmful platform-to-business practices identified in the Inception 
Impact Assessment seems to indicate a broad understanding of what may be 
regarded as a 'business relation' between a platform and its business users. The 
EBU supports this approach since a narrow view of the term would fail to capture a 
number of practices that may distort competition and reduce consumer welfare.  
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The EBU calls on the Commission to adopt the same position in cases triggering the 
enforcement of the EU competition rules. For example, in competition decisions involving 
two-sided advertising-based platforms, the Commission has focused on advertising 
markets on the grounds that the viewers/listeners/users did not pay for the service they 
accessed (i.e. there was no 'stricto sensu' trading relationship between the platform and 
the viewers/listeners/users).2 This approach fails to take into account that audiences 'pay' 
with their time/attention and, increasingly, with (personal and non-personal) data. 
Moreover, it fails to take into account the dynamics of markets where parameters other 
than price (e.g. quality and variety) drive competition.  
 
A broad understanding of what may be regarded as a 'business relation' would 
ensure that harmful practices that are not necessarily manifested in price 
increases (e.g. non-price discrimination, lack of transparency, etc.) fall under the scope 
of the EU competition rules. Taking due account of the specific conditions of the 
markets in which online platforms operate would render competition enforcement (i.e. 
Baseline Scenario, 'Policy Option 0') more effective.  
 

6. We take the opportunity to note that, in addition to distorting competition and reducing 
consumer welfare, the harmful platform-to-business practices that the Inception 
Impact Assessment identifies may significantly affect the effective exercise of the 
right to freedom of expression and media pluralism, enshrined in Articles 11 of the 
Charter of Fundamental Rights of the EU and 10 of the European Convention on Human 
Rights (see also 'D.2. Preliminary Assessment of Expected Impacts'). 
 
 

B. Problems the initiative aims to tackle  
 

1. Imbalance of Bargaining Power: The markets in which online platforms operate have 
high concentration ratios. For example, the European Commission has recently found 
that Google's general search engine holds very high market shares in all EEA countries, 
exceeding 90% in most.3    
 
This tendency to concentration may be attributed to sector-specific economics, 
including (direct and indirect) network effects which usually result in the market 'tipping' in 
favour of certain players. Related to sector-specific economics, an arguably relaxed 
approach to mergers of an EU dimension is another parameter that has enabled 
online platforms to significantly expand their presence into neighbouring markets; the 
European Commission has cleared most, if not all, notified transactions involving online 
platforms (e.g. Google/Doubleclick, Facebook/Whatsapp, Microsoft/Skype, etc.).   
 

                                                
2 See, for instance, Commission decisions NewsCorp/Telepiù, Case COMP/M.2876 [2004] OJ L 110/73, paragraph 
24; NewsCorp/BSkyB, Case COMP/M. 5932 [2011] OJ C37/2, paragraph 97; SFR/Télé 2, Case COMP/M.4504, 
[2007] OJ L 316/57, paragraph 45; Newscorp/Premiere, Case COMP/M.5121, [2008] OJ C 219/4, paragraph 19. The 
'trade relationship' criterion was applied in the more recent Facebook/Whatsapp decision; the Commission noted that 
it would not investigate any possible market definition with respect to the provision of data or data analytics services, 
since neither Facebook nor Whatsapp traded data. See European Commission, Facebook/Whatsapp Case No 
COMP/M.7217 C(2014) 7239 final, paragraph 72 
3 European Commission. Antitrust: Commission fines Google €2.42 billion for abusing dominance as search engine by 
giving illegal advantage to own comparison shopping service. Published on 27/06/2017. Retrieved from: 

http://europa.eu/rapid/press-release_MEMO-17-1785_en.htm  

http://europa.eu/rapid/press-release_MEMO-17-1785_en.htm
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High concentration ratios may also be attributed to regulatory leniency. For example, in 
many jurisdictions across the EU, contrary to 'traditional' television broadcasters, 
platforms providing audiovisual media services are not subject to ownership restrictions. 
While regulatory leniency is often neglected when discussing imbalance of bargaining 
power between platforms and their business users, unfair trading practices may be 
facilitated by unjustifiably different regulatory treatment.  
 

2. Unilateral Practices: The above market and regulatory realities have led to oligopolistic 
or even monopolistic structures. This makes it very difficult, if not impossible, for other 
players, including PSM organizations, to negotiate key conditions determining the 
business relation with the platform concerned.4  
 
Platforms holding a dominant position have the ability to engage in exploitative 
practices, unless that ability is constrained by appropriate regulation. These 
practices may take different forms. For example, in the case of revenue-sharing or online 
agency agreements, dominant platforms may abuse their position to extract excessive 
profit margins, whilst imposing on their business users unfair financial terms. Exploitation 
is not necessarily always reflected in the level of prices (or commissions) the dominant 
platform charges. It may also be manifested in several non-price elements of the 
relationship between the platform and the business user (e.g. with respect to access to 
and processing of end-user data, see 'B.4. Lack of Access to Data'). Since relevant 
practices may not be limited to charging 'excessive' prices, a dynamic interpretation of 
the term 'exploitative abuse' (caught by Article 102 TFEU) would enable the 
Commission to capture the adverse effects of emerging abusive practices on markets 
where platforms are active.   
 
It must further be borne in mind that unfair trading practices may be independent of 
dominant positions. Again, without appropriate regulation, non-dominant platforms may 
use their bargaining power to impose unfair conditions that lead to significant efficiency 
losses. For example, many platforms impose on their business users exclusivity 
requirements. A series of exclusivity deals may lead or contribute to a cumulative 
foreclosure effect, preventing other platforms from entering or expanding into the 
markets concerned. Moreover, exclusivity requirements harm the development of 
business users (e.g. business users may be prevented from making a better deal with an 
emerging platform that is becoming increasingly popular) and result in less content 
choices for the end-user.  
 
Another example of unilateral conduct that illustrates the imbalance of bargaining power 
is retaliation. For example, certain EBU Members have been confronted with situations 
where platform operators required them to make their content available to the 
subscription-based services offered by the platform. Unless they agreed to this condition, 
the content would be excluded from the platform services made accessible to online 
users for free. EBU Members are particularly affected by this practice: they cannot 

                                                
4 These key conditions include terms concerning the allocation of revenues for the use of copyright-protected content, 
an issue which will be tackled through sector-specific regulation in the area of copyright. For more information see 
Communication from the Commission to the European Parliament, the Council, the European Economic and Social 
Committee and the Committee of Regions on Online Platforms and the Digital Single Market SWD(2016) 172 final, p. 
8 and European Commission Proposal for a Directive of the European Parliament and of the Council on copyright in 
the Digital Single Market, available at: https://ec.europa.eu/digital-single-market/en/news/proposal-directive-european-
parliament-and-council-copyright-digital-single-market  

https://ec.europa.eu/digital-single-market/en/news/proposal-directive-european-parliament-and-council-copyright-digital-single-market
https://ec.europa.eu/digital-single-market/en/news/proposal-directive-european-parliament-and-council-copyright-digital-single-market
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accept such terms because they are publicly funded and have a universality mission to 
deliver. 
 
Issues arising from the bargaining power that platforms may exercise over their business 
users are not limited to terms laid down in contracts. Some EBU Members have 
experienced unilateral account suspensions and removal ('delisting') of services 
without prior notice, including posts on social networking platforms that were legal 
under the laws of the jurisdiction where the business user/broadcaster was established. 
Depending on the case, these unilateral decisions may significantly interfere with 
business models and the effective exercise of the right to receive and impart information. 
For example, EBU Members provide time-sensitive services, including news content.   
 
Related to the imbalance of bargaining power and interference with business models are 
platform practices that prevent business users/content providers from building a direct 
and/or deeper relationship with their audiences. Most notably, content providers, 
including PSM organizations, receive poor attribution for consumption of their content 
on social platforms/aggregators. Moreover, platforms limit their ability to exercise 
curatorial influence. For example content providers find it difficult to take users from 
one content item to another, which ultimately prevents audiences from engaging with a 
more diverse content.   

 
To conclude, for a unilateral practice to be caught by EU competition law, the platform 
under scrutiny must hold a dominant position. The threshold for finding dominance is 
high and, as the Commission itself acknowledges, 'the bargaining power of business 
users vis-à-vis online platforms is unlikely to structurally increase in the near 
future'.5 Considering the losses brought about by relevant practices, the current 
regulatory gap must be filled. This is becoming more pressing and imperative given 
the ever-increasing pace at which relevant markets develop; harmful unilateral practices, 
which are not always caught by the competition rules, constantly emerge. 
 

3. Lack of Transparency, Preferential Treatment of Own (or Partners') Services and 
Discrimination of Competing Services: As the Inception Impact Assessment notes, 
lack of transparency of platforms' practices is one of the main problems facing business 
users.  
 
Lack of transparency is prevalent with respect to a number of issues, notably search and 
ranking. While some platforms share certain factors taken into account to perform these 
curatorial or editorial-like judgments, we would posit that the parameters underpinning 
platforms' decisions on displaying content remain considerably vague. This can be 
further exacerbated by unannounced significant changes to the algorithmic changes.  
 
Services such as 'Editors' Picks', 'News You Might Have Missed' and 'Newsfeeds' may 
bring some value to the user, but in most cases it is far from clear whether they mainly 
seek to promote the commercial (and/or political) interests of the platform rather than the 
needs of the user.  
 

                                                
5 European Commission. Inception Impact Assessment - Fairness in Platform-To-Business Relations. Ref. 

Ares(2017)5222469 - 25/10/2017, p. 3 
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Lack of transparency creates significant information asymmetries which, in turn, enable 
platforms to grant preferential treatment to their own affiliates (or partners), whilst 
discriminating against competing services. There is little doubt that these unfair 
practices adversely affect competition and reduce the amount and quality of information 
that users access. This is illustrated by the recent Google Search case which concerned 
Google's discriminatory practices with respect to ranking search results. The 
Commission found that consumers click far more often on the results that are most 
visible (the ten highest-ranking generic search results on page 1 together receive 
approximately 95% of all clicks). The Commission also found that, as a result of Google's 
discriminatory practices, traffic to Google's comparison shopping service increased 
significantly, whilst rivals suffered very substantial losses of traffic on a lasting basis.6 
The adverse effects of discriminatory behaviour must be considered against the 
background of sector-specific economics, that is, a natural tendency towards 
concentration (see 'B.1. Imbalance of bargaining power') and in particular vertical 
integration.  

 
Imposing transparency obligations, including obligations to share with their business 
users technical details about the parameters that determine ranking, disclose any 
commercial links that could impact the neutrality of the platform, and inform users in a 
clear manner about whether certain results are sponsored will go partway towards 
addressing the above problems. Moreover, it is of utmost importance to ensure that 
business users are granted non-discriminatory access to the platform. EBU 
Members strongly suggest that action be taken to that end; in the absence of appropriate 
tools to address lack of transparency and resulting discriminatory practices, big platforms 
acting unfairly can only be expected to grow further (e.g. network effects are 
strengthened, making it increasingly difficult for others to attract a viable user base).  
 
The implications of these practices are not limited to purchase decisions or, more 
broadly, commercial outcomes, but may also significantly affect opinion-forming. For 
example, an experiment showed that discriminatory practices similar to those in which 
Google appears to have engaged may influence voters' preferences.7 These issues have 
grown in importance in recent years with the increasing expansion of online platforms 
into (news) content markets (see, e.g. the acquisition by Amazon of The Washington 
Post) on the one hand and, on the other hand, the dissemination of ‘fake news’8 via 
online platforms.  
 

4. Lack of Access to Data: Data has undoubtedly become a key asset in the digital 
economy. Many have referred to data as 'the new oil' inasmuch as it is becoming 'the 

                                                
6 For more information see European Commission. Antitrust: Commission fines Google €2.42 billion for abusing 
dominance as search engine by giving illegal advantage to own comparison shopping service. Published on 

27/06/2017. Retrieved from: http://europa.eu/rapid/press-release_MEMO-17-1785_en.htm 
7 Epstein, R. and Ronald E. Robertson (2013, May). Democracy at Risk: Manipulating Search Rankings Can Shift 
Voting Preferences Substantially Without Voter Awareness. American Institute for Behavioral Research and 
Technology Working Paper Series/Summary of a paper presented at the 25th annual meeting of the Association for 
Psychological Science, Washington, D.C. Retrieved from: 
http://www.fraw.org.uk/files/politics/epstein_robertson_2013.pdf  
8 EBU Members welcome the recent initiatives the Commission has undertaken to address dissemination of fake 
news. For more information see, for instance, https://ec.europa.eu/digital-single-market/en/news/public-consultation-
fake-news-and-online-disinformation  

http://europa.eu/rapid/press-release_MEMO-17-1785_en.htm
http://www.fraw.org.uk/files/politics/epstein_robertson_2013.pdf
https://ec.europa.eu/digital-single-market/en/news/public-consultation-fake-news-and-online-disinformation
https://ec.europa.eu/digital-single-market/en/news/public-consultation-fake-news-and-online-disinformation
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new raw material of business: an economic input almost on a par with capital and labor'.9 
From a business perspective, the analysis of large amounts of data traffic provides 
unique insights into consumer needs, thereby spurring the development of new and 
better services. From a consumer perspective, these services offer unparalleled scope 
for access to information. 
 
The increasingly important role of personal and non-personal data in shaping digital 
media markets raises a number of challenges in terms of access to and use of this 
valuable input. For example, as already mentioned, audiovisual content is increasingly 
accessed via online platforms. As a result, online platforms act as intermediaries 
between the content provider/business user and its audiences. In many cases, 
platforms unduly prevent business users from accessing their audiences' data. In 
other cases, platforms render access to data difficult, if not impossible, to obtain. For 
example, the format in which platforms provide data precludes a meaningful use of the 
information obtained or the price which platforms seek to charge for the data is 
excessive. Content providers, including PSM organizations, should be given 
access to all data collected by online platforms relating to the use of their 
programs and services and without charge.  
 
Another issue concerns the use of data by vertically integrated online platforms that are 
active in broadcasting markets. Audience data collected by such platforms may be used 
to leverage their position in broadcasting markets. Those who are not active in 
broadcasting markets may use the information collected from third parties to their own 
advantage, e.g. for targeted advertising purposes or even to sell in aggregated form to 
third parties. Greater transparency over practices concerning the collection and use 
of data is needed, including the sharing of data with other platforms and advertising 
networks.  
 
EBU Members would welcome a dialogue with online platforms regarding the sharing of 
audience data as well as any initiatives platforms would undertake to improve 
transparency in this and other related areas. However, given the strong position 
platforms currently hold in the market, we believe that relevant concerns would be best 
addressed by regulation (see 'C. Policy Options'). 
 
 

C. Policy Options 
 

1. The Commission refers to a 'Baseline Scenario' as one of the available policy options 
currently at its disposal. In this scenario, EU action would continue to be largely driven by 
competition enforcement in targeted cases. As the Commission itself notes, the current 
framework is unlikely to address the problems identified in the Inception Impact 
Assessment.10  
 
Indeed, competition enforcement has inherent weaknesses that cannot be 
overlooked. With the exception of merger control, competition rules (i.e. rules governing 

                                                
9 Cukier, K. Data, data everywhere. The Economist, 25 February 2010. Retrieved from: 
http://www.economist.com/node/15557443 
10 European Commission. Inception Impact Assessment - Fairness in Platform-To-Business Relations. Ref. 

Ares(2017)5222469 - 25/10/2017, p. 3 

http://www.economist.com/node/15557443
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agreements restrictive of competition and abuses of dominance) apply only ex post. 
Given the tendency to concentration that relevant markets manifest (see above, 'B.1. 
Imbalance of Bargaining Power'), it is extremely difficult to restore the competitive 
process after the damage has materialized. Moreover, enforcement of the competition 
rules (whether by a competition agency or through the courts) is a time-consuming and 
expensive process.  Not only does it take competition agencies a long time to reach 
infringement decisions and impose remedies, but these decisions are then often the 
subject of appeals. 
 
Nevertheless, certain recommendations can be made to the Commission for as long as 
'Baseline Scenario' applies. For example, competition enforcement must take due 
account of the specific conditions of the markets concerned (e.g. 'free product' 
markets are relevant for the purposes of antitrust control, network effects, which result in 
an online platform obtaining access to a vast amount of user data, may raise significant 
barriers to entry and expansion, etc.). If competition enforcement is adapted to the 
particular characteristics of these markets, the current framework will become more 
effective since it will capture the role of valuable (often intangible) assets in driving 
competition and practices that harm competition without necessarily involving price 
increases.  
 

2. EBU Members doubt that Policy Option 1, that is, the introduction of EU soft law (e.g. 
promote industry action to develop voluntary standards) would effectively address the 
problems identified in the Inception Impact Assessment. For example, as recent cases 
vividly illustrate, online platforms have gone so far as to provide misleading information to 
users and authorities alike, violating contractual restrictions and regulatory 
obligations. Similar remarks would seem to apply to alternatives presented as Policy 
Option 2, in particular the establishment of high-level principles online platforms would be 
expected to adhere to.  
 

3. Any future regulatory initiatives in this area must take into account that users may not be 
in the position to exercise effective constraints on online platforms. For example, 
privacy policies may be incomprehensible or due to concentration there may not be 
meaningful switching options.  
 

4. In view of all the above, comprehensive rules on, inter alia, requirements for 
transparency and information, non-discrimination, data access/use and redress 
mechanisms would seem to be more appropriate than soft law initiatives. It is obvious 
that EBU Members will take a close interest in the formulation of any such rules and 
would actively participate in relevant preparatory initiatives envisaged by the 
Commission.  
 
 

D. Preliminary Assessment of Expected Impacts on Fundamental Rights 
 

1. With respect to the likely impact of the suggested policy options on fundamental rights, 
the Commission correctly states that any initiatives in this area must take due account of 
the freedom to conduct business and the related right to an effective remedy. 
Furthermore, given the role that data, including users' personal data plays in fueling the 
digital economy, the Commission rightly notes that policy options must take into careful 
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consideration the concerns over the right to protection of personal data and the right to 
privacy.  
 

2. However, we are concerned that the Inception Impact Assessment does not make any 
reference to freedom of expression and media pluralism. It is clear that the vast 
majority of popular online platforms provides access to content. As a result, they affect 
the way in which individuals and businesses alike exercise their right to freedom of 
expression and information, and the diversity and quality of content that 
consumers/citizens may access. The control they exercise over what may be regarded 
as distribution bottlenecks through which users access content, the editorial-like 
judgments they perform in selecting the content they link to or carry, and their role in 
shaping future economic models for the provision of news11 are only indicative of the 
ways in which online platforms may affect the free flow of information. In view of the 
above, in assessing the 'likely impacts' of any relevant policy (and/or regulatory) 
initiatives on fundamental rights, we would urge the Commission to carefully consider 
likely impacts on freedom of expression and media pluralism when considering the 
'likely impacts' of any relevant policy (and/or regulatory) initiatives on fundamental rights.  
 

__________________ 
 

                                                
11 See Foster, R. (2012). News Plurality in a Digital World – Report prepared for the Reuters Institute for the Study of 
Journalism. 


