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/1808/EU)

Fields marked with * are mandatory.

Introduction

The  (hereinafter ‘the AVMSD’) requests the Commission, whereAudiovisual Media Services Directive
necessary, to issue guidelines, after consulting the Contact Committee, on the practical application of the
essential functionality criterion of the definition of a ‘video-sharing platform service’ (see Article 1 (aa) and
Recital 5). Those guidelines should be drafted with due regard for the general public interest objectives to
be achieved by the measures to be taken by video-sharing platform providers and the right to freedom of
expression.

The Commission has consulted the Contact Committee on possible approaches on several occasions. It
also organised a dedicated public hearing with stakeholders, to which Contact Committee representatives
were invited.

The present consultation aims to complement the process by gathering stakeholders’ input on specific
technical issues.
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Relevance of the audiovisual content for the activities of the service

The consultation lists some technical indicators identified so far and seeks the stakeholders’ input with 
regard to their actual impact/occurrence in relation to the provision of video-sharing platform services. 
Stakeholders are invited to provide technical input and evidence regarding the extent to which such 
indicators actually reflect or do not reflect the market reality of these services.

1. Relationship between the audiovisual content and the main economic activity or 
activities of the service
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This group of indicators focuses on the nature and the particular role played by videos in the service offered 
by the platform. 

Stand-alone nature of the audiovisual content: videos are uploaded or shared on a platform as 
“stand-alone” items, aiming at attracting users by virtue of their intrinsic informational, entertaining or 
educational value.
The overall character, architecture and external layout of the platform: the platform is geared 
towards the sharing of content rather than facilitating economic transactions. The service interface 
allows users to upload, share or download videos independently of the sale of their goods or services 
or of the posting views or opinions as regards a particular product or service. For example, if the 
platform, such as an e-commerce website, offers videos solely to help vendors to illustrate specific 
products, this indicator would point against its classification as a Video Sharing Platform.
Specific functionalities of the service aimed at capturing audience: the platform includes 
specific features aimed at attracting users’ attention to videos or that can be expected to increase 
users’ engagement with videos. For example, the platform includes an auto-play functionality, 
especially when enabled by default, or a livestreaming functionality. Videos are suggested or shown 
by the platform on the main page or in the platform’s timeline, without any specific request or input by 
the user.
The way the service positions itself on the market and the market segment it addresses: the 
service markets itself, or refers to itself in public communication, as a video-sharing platform or 
specifically refers to its audiovisual component or offer in this context. 

To what extent the above indicators are pertinent and reflect the market reality of video-sharing 
platform services?

We agree that the indicators on the nature and particular role of audiovisual content are relevant for the 
assessment of the service’s nature and its classification as a video-sharing platform (VSP) service by virtue 
of the “essential functionality criterion” provided by Art. 1(1)(aa) of the revised AVMSD. We agree that these 
reflect market realities. Naturally, the individual indicators in this group may be more or less pertinent 
depending on the nature and business model of the platform. 

We believe that, in particular, the availability of functionalities specific to audiovisual content, like auto play or 
search functionalities is indicative of the audiovisual content having value of its own. Similarly, one may look 
at tools that permit users to upload and/or share videos as part of this indicator. 

We generally note the importance of assessing all four proposed categories of indicators from the user’s 
perspective (i.e. a private user of a VSP service), taking into account his degree of exposure to audiovisual 
content (see below). This is particularly important in relation to this first set of proposed indicators (i.e. the 
relationship between the audiovisual content and the main economic activity). This user perspective 
approach seems crucial, notably when appraising the “overall character, architecture and external layout of 
the platform”.  This will also be key in assessing “the way the service positions itself on the market and the 
market segment it addresses”. 

By applying these indicators, it needs to be ensured that platform providers do not escape regulation 
because of the way they structure and market their service. 

We would also like to stress that Recital 5 of the amending Directive specifies that “the provision of 
programmes and user-generated videos could be considered to constitute an essential functionality of the 
social media service if the audiovisual content is not merely ancillary to, or does not constitute a minor part 
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of, the activities of that social media service“. The notion of “essential” as used in the “essential functionality 
criterion” thus needs to be distinguished form the “principal purpose criterion” or in other words, a provider’s 
“main economic activity”. We wish to reiterate here, what we have argued in our previous contribution to the 
Commission’s 2019 consultation: the term “essential” is broader than “principal” or “primary”. This is 
precisely why the EU legislator added the “essential functionality criterion” to the definition of a VSP service 
in Art. 1(1)(aa) AVMSD, alongside the “principal purpose criterion”. It therefore needs to be ensured that the 
application of the proposed indicators should not serve to classify platform providers’ activities into primary 
or secondary within the meaning of the “principal purpose test” as developed for the definition of an 
audiovisual media service. 

Should additional indicators be included in this category?

Please provide reasons and evidence/data for your answers:

2. Quantitative and qualitative relevance of audiovisual content available on the 
service

This group of indicators focuses on the amount and relevance of audiovisual content included in the 
platform. The amount and relevance of audiovisual content could be assessed on the basis of both 
quantitative and qualitative indicators. 

Substantial amount of audiovisual content available on the platform: the service includes a 
significant amount of audiovisual content, based on meaningful and reliable evidence. Quantitative 
data concerning the amount of the audiovisual content hosted in a platform are not always available 
or objectively verified. If reliable data is available, the amount of videos could be expressed in 
quantitative terms, such as the number or the proportion of videos present on the platform. In the 
absence of precise data, relevant qualitative evidence could be considered, such as sample analysis 
of portions of the platform during a time lapse or surveys of users/stakeholders.
Substantial use of audiovisual content on the platform: users of a platform make substantial use 
of videos available on that platform. A comparison between the usage of audiovisual content and 
other types of content within the platform shows that audiovisual content has a particular impact and
/or success among users. The assessment of this indicator could also be based on quantitative or 
qualitative data (see previous point).
Reach (and target audience) of the audiovisual content: audiovisual content may reach, via 
commenting and sharing, significant portions of the population. Given the characteristics of the 
service, the typology of videos included therein or the targeted audience, a significant number of 
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(vulnerable) users can be exposed to the audiovisual content available on the platform, even if the 
relative amount of such content on the platform is limited. 

To what extent are the above indicators pertinent and reflect the market reality of video-sharing 
platform services?

We agree that indicators for the quantitative as well as qualitative relevance of audiovisual content are 
pertinent for an assessment of the essential functionality of a given service and that both should be used 
together. They are also representative of market realities. In this respect, we particularly welcome the 
indicator on “reach (and target audience)” as it takes into account a service’s impact on and relevance for 
society. It is rightly presumed that a service may make a huge impact (on a particular target audience) even 
if the volume of its audiovisual offer is low. 

As regards the quantitative significance of the audiovisual material, we agree that no strict or minimum 
thresholds should be established, as these could easily be circumvented by platform providers. Any 
comparison between the audiovisual and non-audiovisual material is flawed if it does not take into account a 
platform’s size or the absolute quantity of audiovisual content that is made available. Such comparisons 
between the audiovisual and non-audiovisual material are furthermore difficult because there are currently 
no common measurements. We are therefore not sure how the “substantial use of audiovisual content” will 
be practically assessed nor how a comparison between the usage of audiovisual content and other types of 
content be made. 

These indicators are also likely to play into the hands of the big players in the market that offer an 
abundance of content, audiovisual and non-audiovisual and they do not recognize the fact that audiovisual 
content, even if it represents only a fraction of the overall content, may nonetheless have a great impact on 
society, or at least certain user groups, such as minors (see above). 

While the quantitative indicators (“substantial amount” and “substantial use” of audiovisual material) certainly 
have their worth, a careful assessment of appropriate and meaningful measurements/standards will have to 
be undertaken. 

Should additional indicators be included in this category?

We understand the criterion of “reach” to include an assessment of the service’s impact on society (see 
above). Should this not be the case, the indicator should be clarified.  

Please provide reasons and evidence/data for your answers:

3. Monetisation or revenue generation from the audiovisual content
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This group of indicators focuses on the extent to which videos are capable of generating income which 
accrue to the platform service based on the latter’s business model. This section includes both direct and 
indirect forms of monetisation.

Inclusion of commercial communications. Videos include commercial communications in or 
around audiovisual content, such as pre, mid or post rolls. This refers both to the commercial 
communications controlled by the service as well as the sale of advertising space to advertisers. The 
platform service guarantees or otherwise regulates in its terms and conditions the inclusion of 
commercial communications in the videos, e.g. to guarantee the appropriateness of the audiovisual 
content to which the brand is associated.
Making the access to audiovisual content subject to payment. The platform makes access to 
audiovisual content subject to payment, such as subscription or pay per view. The use of such 
payment systems is a form of monetisation regardless of whether the monetisation system is 
managed directly by the service or by the uploaders/creators.
Sponsorship agreements between brands and uploaders. The production and distribution of 
audiovisual content within the platform is supported by sponsorship agreements between brands and 
uploaders (creators of audiovisual content). Such agreements are becoming a common way of 
monetising audiovisual content as more and more brands enter into agreements with popular 
creators or influencers who garner large number of views. In some cases, services expressly 
encourage or facilitate such agreements by, for instance, organising events for brands and creators 
or by offering logistical support. While services may not participate directly in these agreements, they 
indirectly benefit from the popularity of those creators and the number of views they attract.
Tracking of users’ platform activities. The platform tracks users’ interaction with audiovisual 
content available on the service for various marketing/commercial purposes, such as targeted 
behavioural advertising or data-sharing agreements.

To what extent are the above indicators pertinent and reflect the market reality of video-sharing 
platform services?

We agree that the indicators in relation to monetisation are relevant and reflect market realities. This criterion 
indeed reflects Recital 4 AVMSD which stresses that VSP providers compete for the same audiences and 
revenues as media service providers. We support the broad interpretation of the notion of “monetisation”, 
particularly by encompassing indirect forms. This captures the diversity of (existing and future) business 
models, including those based on data collection as well as those facilitating agreements between brands 
and users (popular creators or influencers). 

While we see a clear merit in testing indicators related to the monetization or commercialization of 
audiovisual material, it needs to be ensured that the commercial aspect is not over-stated as users may 
share and make available audiovisual content for other purposes, i.e. to exercise their freedom of 
expression. Likewise, platform providers may pursue ulterior motives or be used as propaganda tools, 
spreading disinformation. Such platforms should not fall through the net because they do not sufficiently 
monetise or otherwise commercialise the audiovisual offering. 

Should additional indicators be included in this category?
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Please provide reasons and evidence/data for your answers:

4. Availability of tools aimed at enhancing the visibility or attractiveness of the 
audiovisual content

This group of indicators focuses on the presence in a particular service of specific tools aimed at enhancing 
the visibility or the attractiveness of audiovisual content. 

Search engines and filtering of results that are tailored to audiovisual content. The user 
interface allows to search specifically only video content or to filter the results of a particular search 
by showing only videos. The service promotes or prioritises audiovisual content in the results of user 
searches and thus can be considered as actively pushing audiovisual content to the users.
Tools available within or around videos that are designed to attract users and encourage their 
interaction. The service includes tools or systems aimed at fostering users’ engagement with, or to 
improve the attractiveness of, the audiovisual offer on the platform, such as filters, live chats or watch 
parties. This indicator could also refer to any development or investment made by services in 
innovative, more immersive and interactive ways of sharing and consuming audiovisual content, 
including for example a smart TV app or more advanced technologies.
Tools or systems allowing users to select the audiovisual content they wish to be offered. 
Certain services offer users the possibility to personalise their own audiovisual offer by declaring 
what they are interested in or specifically opting out from certain types of content. This is usually 
done through questionnaires, samples or similar means. These tools or systems are offered to users 
in order to retain their attention and engagement with audiovisual content.
Tools or systems to track the performance and manage content uploaded on the platform. 
Services can also enhance the attractiveness of their audiovisual content by offering uploaders tools 
or systems to track and manage the performance of the content uploaded onto the service. By doing 
so, services allow uploaders to have a better understanding of the preferences of their viewers which 
would lead to more attractive/better targeted content being provided on the platform. 

To what extent are the above indicators pertinent and reflect the market reality of video-sharing 
platform services?

We agree that the proposed indicators are appropriate and reflect market realities. The availability of tools 
such as search engines or filtering tools that render audiovisual content more prominent and encourage the 
user to engage with audiovisual material is a relevant indicator. We consider that this indicator also 
encompasses other “valorizing tools” for audiovisual content, such as systems of ranking, rating or 
recommendation of audiovisual content and that these should also be explicitly mentioned in the 
Commission’s guidelines. 

The proposed tools and functionalities mirror the current state of play and take into account tools used by 
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(private) users when navigating a platform as well as tools used by business users when managing and 
evaluating the content uploaded onto the platform. They also include tools used by VSP service providers to 
personalize content and thus immerse users more. 

Should additional indicators be included in this category?

Please provide reasons and evidence/data for your answers:

Thank you for your contribution to this questionnaire. In case you want to share further ideas on 
these topics, you can share them here, or upload a document below.

Final comments: 

We support a broad interpretation of the notion of VSP service outlined in Art. 1(1)(aa) AVMSD, and a broad 
reading of the “essential functionality criterion”. A narrow interpretation of this notion would not do justice to 
the purpose and objective of the amending Directive, which explicitly recognizes the important role VSP 
service providers play in the dissemination of audiovisual content and the fact that users should be protected 
when using such services (see Recitals 1, 4 and 45 of the amending Directive (EU) 2018/1808). The revised 
Directive also makes clear that VSP service providers, in this role, compete with media service providers 
(see Recitals 4 and 5 of Directive (EU) 2018/1808) and aims at recalibrating current regulatory asymmetries. 

We generally agree with the proposed approach mandating an assessment of a service’s nature based on a 
list of indicators. A rigid definition of the “essential functionality criterion” could not capture the diversity and 
complexity of online platform services and rapidity of changes in online markets. It is therefore important to 
avoid blanket exclusions of services which may evolve over time (and thus be in scope) as well as 
(quantitative) thresholds which may easily be circumvented. The proposed approach ensures that the 
definition of a VSP service and notably the “essential functionality criterion” is interpreted flexibly and hence 
able to adapt to market developments. 

We consider all indicators to be appropriate and relevant, reflecting the multi-functional nature of VSP 
services. We nonetheless want to stress the importance of assessing the proposed indicators from the user’
s perspective and encourage the Commission to clearly state this in its guidelines. 

You can upload a document here:
The maximum file size is 1 MB
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