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PUBLIC SERVICE MEDIA, 
COMPETITION LAW AND ONLINE 
PLATFORMS 

REFORMING COMPETITION LAW TO 
PROMOTE FAIRNESS IN DIGITAL 
MEDIA MARKETS 
 
The EBU is the world’s foremost alliance of Public Service Media (PSM). PSM are principally 
funded by the public in order to fulfil the democratic, social and cultural needs of the society 
they serve. PSM are bound to offer diverse content of high quality that can be accessed by all 
citizens regardless of income, race or religion. In addition to promoting social cohesion by 
exposing citizens to different viewpoints, PSM content increases viewers’ knowledge of public 
affairs.1 Fairness in digital markets where PSM operate is a defining element of a democratic 
society.  
 
The ongoing process of reform of competition law: Why is it 
important for PSM?   
 
To reach all segments of the society they serve, including younger generations, PSM also rely 
on third-party platforms. Platforms have become the main gateways through which online 
users access content, including news.2 Where we refer to online platforms in this paper below, 
we are referring in particular to gatekeeper platforms which act as bottlenecks for how 
significant numbers of consumers can access products and services including PSM content. 
 
Online platforms have become vastly popular largely because they have been offering 
innovative services at zero monetary cost (or at very low prices). However, it has become 
clear that (excessive) dependence on gatekeeper platforms comes at a price. Users in 
effect ‘pay’ for the services they receive from these platforms with their data, which is 
processed in ways that may significantly undermine their privacy. Moreover, the content users 
access and engage with is largely determined by algorithms that primarily seek to serve 
platforms’ commercial interests. As for organizations that rely on platforms to reach 
consumers, the platform-to-business Regulation notes that platforms ‘have superior 
bargaining power, which enables them to behave unilaterally in a way that can be unfair’.3 
 

 
1
 See, for instance, Soroka, S., Blake Andrew, Toril Aalberg, Shanto Iyengar, James Curran, Sharon Coen, Kaori Hayashi, Paul 

Jones, Gianpetro Mazzoleni, June Woong Rhee, David Rowe and Rod Tiffen (2012). Auntie Knows Best? Public Broadcasters 

and Current Affairs Knowledge. British Journal of Political Science, 43(4), 1-21 

2
 Reuters Institute (2019). Digital News Report, pp. 12-13. Retrieved from: 

https://reutersinstitute.politics.ox.ac.uk/sites/default/files/inline-files/DNR_2019_FINAL.pdf 
3
 Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on promoting fairness and 

transparency for business users of online intermediation services [2019] OJ L 186/57, Recital (2) 
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Against this background, a process of reform of EU and national competition law has 
been launched. For example, numerous decisions, which impose hefty fines on platforms 
such as those run by Google, were recently adopted.4 Investigations into platforms’ practices 
are constantly being announced. Several policy reports that make proposals on how to 
ensure that competition law addresses the challenges posed by online platforms have recently 
been published. And the EU and several Member States are currently reforming their 
competition rules to make them fit for the platform economy and the digital economy more 
widely.   

   

Platform practices have already significantly affected the relationship between PSM 
and their audiences and are likely to affect the relationship further in the future as more 
and more services move online (and away from traditional TV and radio broadcast 
media). For example, preferential treatment of platforms’ own content hinders online 
users from accessing content in the public interest. Moreover, platforms may refuse to 
disclose valuable information about how online users interact with the PSM content they 
access through the platform. This may hinder PSM from establishing a direct relationship with 
their audiences and limit their ability to develop innovative services based on user preferences. 
Alongside ex ante rules that promote competition, the above are issues that competition 
enforcement could address. As a result, PSM have a vital interest in ensuring that the 
competition rules are rapidly adapted to the specificities of markets where platforms 
operate given that these changes are now long overdue. 

 

What can competition law (and competition-based regulation) do to 
ensure that digital media markets are fair?   
 

Competition law is well-equipped to address at least some of the concerns arising from 
platform practices that raise artificial barriers to the flow of information, distort the market and 
undermine fundamental freedoms. Such concerns can be addressed if policymakers:   

 

1. Acknowledge that competition is not only driven by price;  
2. Exercise effective merger control in cases involving global platforms;  
3. Ensure that competition enforcement is conducive to PSM innovation;  
4. Ensure that competition authorities use all the tools they have at their disposal; and  
5. Enact rules to fill the gaps that competition enforcement leaves open.  

 

  

1. Acknowledge that competition in online markets is not mainly 
driven by price  

 
4
 See, for instance, European Commission, Decision, Case  AT.39740, Google Search C(2017) 4444 final; Decision, Case 

AT.40099, Google Android  C(2018) 4761 final; Press Release of 20 March 2019. Antitrust: Commission fines Google €1.49 

billion for abusive practices in online advertising. Retrieved from : 

https://ec.europa.eu/commission/presscorner/detail/en/IP_19_1770    
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Platforms often offer their services at zero monetary cost (or at very low prices). However, 
competition decisions have traditionally focused on measuring the effects of a given practice 
or merger on price. As a result, harmful behavior towards consumers and competitors 
has gone on undetected for a number of years.  

 

It is widely being acknowledged that competition in digital markets is primarily driven by 
quality, variety and disruptive innovation. Competition analysis must therefore focus on 
assessing the effects of a firm’s conduct on non-price parameters. Only then can a decision 
adequately consider the specific conditions of the affected markets. For example, dominant 
platforms do not harm users by charging high prices. But they may harm business users and 
consumers by collecting and processing a vast amount of personal data. Similarly, scraping 
third-party content (e.g. news produced by another organization) harms innovation (e.g. 
original investigative journalism) in news markets and therefore has wider consequences for 
society and democracy.  

 

We do not suggest that competition authorities put themselves in the shoes of media 
regulators or data protection authorities. However, a competition analysis must reflect how 
digital markets work in practice. This is only possible where decisions capture how intangible 
assets (e.g. attention, data) and understudied non-price practices (e.g. preferential treatment, 
restrictions on multi-homing) affect competition.  

 

Most importantly, decisions must adequately consider customer behavior. For example, 
business users may not switch to a competing platform because they may not realize that 
platforms may display prominently their own content and demote business users’ content. 
Consumers, on the other hand, may not switch because they do not understand how platforms 
process their personal data or because they may not make use of their right to data portability. 
Where customers do not switch to competing platforms, even when these platforms offer 
innovative and efficient services, this may indicate that platforms have the ability (and 
incentive) to exploit users and/or to push competitors out of the market.    

 

2. Exercise effective merger control in cases involving global 
platforms  
  
We understand that the purpose of competition law is not to punish a company for being 
successful. In  other words, a platform cannot and should not be condemned on the grounds 
that it is popular. However, in many cases, the high market (or audience) shares that 
platforms hold is not the result of internal growth, but the outcome of decisions 
approving mergers and acquisitions (M&As). Such decisions appear to have adopted a 
narrow approach to the assessment of the relevant transactions (e.g. mergers were approved 
on the grounds that the acquiring and acquired platforms competed in different markets), 
which led to platforms controlling entire digital ecosystems and valuable assets that drive 
competition. Preferential treatment of a platform’s own services (an integrated platform has 
the incentive to grant preferential treatment to its own services) and concentration of data in 
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the hands of integrated platforms, two issues of major concern to PSM, are largely the result 
of ineffective merger control.     
 
Most, if not all, M&As involving platforms, have been cleared by the European 
Commission (due to the large turnover that platforms generate, these M&As have often fallen 
under the jurisdiction of the European Commission, although some of them have not triggered 
merger control thresholds, see below). The clearance of these mergers can be attributed to 
several parameters. For example, in some cases, the concern that the merger would lead to 
a concentration of vast amounts of data in the hands of the merging platforms may not have 
received the attention it deserved.5 In other cases, decisions may not have focused on the 
long-term effects of the merger (e.g. because the assessment concluded that the merging 
firms do not compete in the same market at the time the merger was notified).6  
 
Many recent examples illustrate that merger control must be more forward-looking. For 
example, even if the merging firms do not compete in the same market, the merger may still 
raise competition concerns if it fortifies ‘the digital ecosystem’ which the incumbent platform 
controls (e.g. because the acquired company offers a service that  adds value to the 
consumer).7  
 
A shift in the burden of proof may also need to be considered. There are significant 
information asymmetries between the competition authority and the parties to a merger. As a 
result, competition authorities find it extremely difficult to assess the future effects of a merger 
involving platforms. In certain cases, reversing the burden of proof may be necessary; 
platforms - and not the competition authority - would carry the burden of proving that the 
merger would not distort competition.  
 
Consideration should be given to amending the jurisdictional thresholds for the 
application of the EU Merger Regulation (EUMR) to ensure that so-called killer acquisitions 
are subject to mandatory notification to the Commission.  This could be achieved by amending 
the thresholds to incorporate a new value of acquisition threshold similar to that found in the 
German and Austrian merger control regimes.  Alternatively, a ‘share of supply’ test could be 
introduced as is used in UK merger control. Whilst Member States may prefer to leave these 
sorts of acquisition thresholds as options for national merger control regimes and to rely on 
the mechanisms for referral upwards as required, an appropriate amendment to the EUMR 
thresholds would better ensure that killer acquisitions with potentially anti-competitive effects 
across EU Member States were subject to Commission review. 
 
3. Ensure that competition enforcement is conducive to PSM 
innovation  

 
In European media markets, a handful of global platforms are exercising undue amounts of 
control over the provision of content to audiences. Most users access news through ‘gatekept’ 
means, such as search engines, news aggregators and social media networks.  

 
Against the above background, PSM must be able to partner with other organizations to 
develop innovative content services, including platforms. Due to their size and potential 
effects on national markets, such partnerships often fall under the competence of National 
Competition Authorities (NCAs).  

 

 
5
 See, for instance, European Commission, Case No COMP/M.7217, Facebook/WhatsApp [2014] OJ C 417/2 
6
 See, for instance, Commission decision, Microsoft/LinkedIn, Case M. 8124 C(2016) 8404 final 
7
 See, for instance, Schweitzer, H., Jacques Crémer Yves-Alexandre de Montjoye (2019). Competition Policy for the Digital Era, 

pp. 121-122. Retrieved from: http://ec.europa.eu/competition/publications/reports/kd0419345enn.pdf 
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Unfortunately, contrary to the European Commission’s lenient approach to mergers involving 
global platforms, NCAs have followed an overly strict approach to joint ventures 
involving national broadcasters that were aiming to create new partnerships providing 
high-quality European content. As a result, these projects did not manage to get the 
necessary regulatory approval.  

 
Recent decisions approving partnerships between European broadcasters, including Salto 
and Britbox, indicate that the tide is turning as the market context changes and leaves PSM 
as even smaller players in a wider market dominated by the tech giants. The policies and 
decisions of the European Commission and NCAs must continue to build on this 
encouraging trend. Relevant competition assessments must reflect that such partnerships 
generate significant qualitative efficiencies, including a wide range of high-quality content 
to choose from and a remarkable contribution to the European creative industry. 
Moreover, it is an established principle that agreements must be assessed in their legal and 
economic context. As regards the economic context in particular, the restrictive effects on 
competition that PSM partnerships may generate must be assessed against the strong 
position of global platforms in EU markets and the financial and technological 
resources those platforms have at their disposal in both national and wider geographic 
markets.8 

 
4. Ensure that competition authorities use all the tools they have at 
their disposal  

 
It is often said that competition law is not appropriate to deal with many of the concerns arising 
from platform practices. Competition law, so the argument goes, should not be used as a 
‘multi-purpose’ vehicle to safeguard fundamental rights, such as the right to data protection, 
or as a means to protect less efficient competitors.  

 
We believe that the above argument unjustifiably narrows the scope of the debate to the 
detriment of business users and consumers and ignores the wide variety of tools that 
competition authorities have at their disposal to ensure a fair and competitive platform 
economy. More particularly:  

-Close cooperation with other authorities, such as data and consumer protection 
authorities and media regulators, will enable a competition authority to gain a deep 
understanding of the marketplace, including consumption patterns and technological 
developments.  
-Antitrust investigations are lengthy and digital markets are complex and tend to ‘tip’ 
towards a single winner that benefits from network effects. Interim measures can 
address these concerns as they allow competition authorities to require a platform to 
refrain from engaging in conduct that risks causing a serious and irreparable harm to 
competition in so far as this is appropriate. Following the European Commission’s use 
of interim measures in the Broadcom investigation, we would encourage the European 
Commission and NCAs to make more frequent use of these measures. 
-The few mergers involving platforms that have been conditionally approved (most 
mergers have been cleared unconditionally) have been subject to behavioral 
remedies. In other words, mergers got the green light because competition authorities 
were satisfied that, post-merger, the involved platforms would behave in a way that 
would not distort competition. However, where acquisitions by gatekeeper platforms 
are concerned, behavioral remedies may not reduce the incentive to act anti-

 
8
 In assessing a partnership of the type we are considering here, the Bundeskartellamt stated that while the individual services 

of both companies are very popular, the partnership is not likely to harm competition, for the VOD market ‘continues to be a 

rapidly expanding market and has strong competitors such as Amazon, Netflix, iTunes […]’. See Thomson, S. German watchdog 

approves ProSiebenSat.1-Discovery JV. Digital TV, 24 July 2018. Retrieved from: 

https://www.digitaltveurope.com/2018/07/24/german-watchdog-approves-prosiebensat-1-discovery-jv/ 
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competitively. Structural remedies (e.g. the platforms’ obligation to divest part of its 
business) should if necessary be considered given that they have been far more 
successful in a wide range of sectors.9 Imposing structural remedies is possible not 
only where two companies merge, but also in the case of dominant gatekeeper 
platforms; breaking up a dominant company is possible under EU competition 
law.10 
-No competition decision is set in stone. The Commission may re-open the 
proceedings where there has been a material change in any of the facts on which the 
decision was based; where the undertakings concerned act contrary to their 
commitments; or where the decision was based on incomplete, incorrect or misleading 
information provided by the parties.11  
-Sector inquiries will enable a competition authority to identify issues that may lead 
to investigations of specific practices and/or companies that have previously evaded 
scrutiny.12 

 
Combined with the fact that competition rules are sufficiently flexible to ensure that 
assessments take due account of the specific conditions of digital markets, appropriate use 
of the above tools will assist in addressing many of the challenges facing organizations 
that rely on platforms to reach users, including PSM. However, for the reasons we set out 
below, competition enforcement alone cannot address all issues arising from platform 
practices that may prevent competition from flourishing. To ensure fairness in digital markets, 
ex ante competition-based regulation is also needed.     

 
5. Enact rules to fill the gaps that competition enforcement leaves 
open  

 
Competition enforcement can make a significant contribution to a fair and competitive platform 
economy. However, it also has a number of limitations that cannot be overlooked. For 
example, Article 102 TFEU, which prohibits the abuse of a dominant position, applies only 
ex post. This contrasts with rigorous regulation of PSM based on a presumed risk of adverse 
market impact arising from their presence in the market.  Moreover, any measures resulting 
from antitrust proceedings would only bind the companies under investigation. In other 
words, they would not set industry-wide standards, particularly given that the main tech 
platforms have been willing to take considerable antitrust risk in their operations i.e. 
enforcement activity by competition authorities does not appear to have had a deterrent effect 
on the major tech platforms and may indeed have been treated as a manageable cost of 
business.  

 

The Commission has recently acknowledged that appropriate ex ante rules may be more 
appropriate to level the playing field. We believe that effective competition enforcement 
and ex ante rules that aim to protect competition in an even-handed way should go 
hand in hand.  

 

 
9
 See, for instance, European Commission (2005). Merger Remedies Study 
10

 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in 

Articles 81 and 82 of the Treaty [2003] OJ L 1/1, Article 7(1)  

11
 Ibid., Article 9(2) 

12
 See, for instance, the market study into online platforms and digital advertising that the UK Competition and Markets Authority 

is carrying out. More information is available at: www.gov.uk/cma-cases/online-platforms-and-digital-advertising-market-study  
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-The Commission is currently revising its Guidelines for the assessment of horizontal 
cooperation agreements (the Horizontal Guidelines in order to provide guidance on 
data sharing arrangements. Although the Horizontal Guidelines cover information 
exchange between competitors in non-digital markets, neither the Horizontal 
Guidelines nor the Guidelines for the assessment of Vertical Agreement currently 
cover data sharing in the platform economy. We therefore welcome this initiative 
because it will enhance legal certainty in an area of increasing concern, namely access 
to data (and particularly access to data for business users on platforms). However, 
guidance on data sharing in the Horizontal Guidelines would concern voluntary 
arrangements between platforms and their business users. As the Commission 
recently noted, ‘data sharing between companies has not taken off at sufficient 
scale. This is due to a lack of economic incentives (including the fear of losing a 
competitive edge) [and] imbalances in negotiating power’. The European Commission 
has highlighted this in its recent Communication on a European Strategy for Data 
where it states that: ‘A case in point comes from large online platforms, where a small 
number of players may accumulate large amounts of data, gathering important insights 
and competitive advantages from the richness and variety of the data they hold. The 
high degree of market power resulting from the “data advantage” can enable 
large players to set the rules on the platform and unilaterally impose conditions 
for access and use of data or, indeed, allow leveraging of such “power advantage” 
when developing new services and expanding towards new markets’.13  

 

We believe that ex ante rules are needed to ensure access to data where there is a 
combination of control by powerful single undertakings and a need for access to 
preserve or facilitate fair and effective competition. In the case of PSM, access to 
anonymized data disclosed by audiences when they consume PSM content on 
the platform would help us fulfil our remit with services more adapted to the needs of 
all citizens (personalized, interactive, etc.) and to compete on a more level playing field 
against the tech giants.       

 

-We also believe that ex ante rules are needed to prevent large platforms from 
engaging in preferential treatment of their own content. Preferential treatment of 
platforms’ own services may prevent content in the public interest, including 
PSM content, from reaching the citizen.  

 

As the Commission’s decision in Google Search illustrates, preferential treatment may 
cause irreparable harm to competition. For example, as a result of Google’s 
discriminatory practices, which consisted in granting prominent display to its own 
website whilst demoting others, competing websites experienced drops of traffic of up 
to 85%.14 It must be noted that preferential treatment may have broader societal 

 
13

 Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee 

and the Committee of the Regions. A European strategy for data. COM(2020) 66 final, pp. 7-8 
14

 See European Commission Factsheet, Antitrust: Commission sends Statement of Objections to Google on comparison 

shopping service. Retrieved from: http://europa.eu/rapid/press-release_MEMO-15-4781_en.htm 
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implications. Were a platform to grant preferential treatment to specific content in order 
to influence the political agenda, it could go so far as to influence voters’ preferences.15  

 

Given the growing reliance on digital technologies, the challenges posed by online platforms 
can only be expected to increase. Competition authorities will be called upon to make a value 
judgment. We encourage them to continue their efforts to understand the complexities of 
digital markets and to deliver results that benefit the economy and society at large.   

  

 
15

 Epstein, R. and Ronald E. Robertson (2013, May). Democracy at Risk: Manipulating Search Rankings Can Shift Voting 

Preferences Substantially Without Voter Awareness. American Institute for Behavioral Research and Technology Working Paper 

Series/Summary of a paper presented at the 25th annual meeting of the Association for Psychological Science, Washington, 

D.C. Retrieved from: http://www.fraw.org.uk/files/politics/epstein_robertson_2013.pdf  


