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EBU RESPONSE TO PUBLIC CONSULTATION  

ON THE DRAFT BEREC GUIDELINES ON THE IMPLEMENTATION OF THE OPEN 
INTERNET REGULATION 

 

INTRODUCTION 

 

- The European Broadcasting Union (EBU) welcomes the opportunity to take part in the 

Public Consultation on the draft BEREC Guidelines on the Implementation of the Open 

Internet Regulation (“the Guidelines”).  

  

- The EBU and its Members – Public Service Media (“PSM”) organisations from 

56 countries across Europe and beyond – are strong supporters of an open, neutral 

and transparent public Internet. The open internet allows audiences to reach PSM 

trusted brands across Europe by subscribing to access services. As major investors in 

high quality programming, news and documentaries, EBU Members are keen to secure 

that Internet access offerings across Europe continue to offer citizens access to a broad 

and diverse range of content. The open internet remains key for diversity and pluralism.  

 

- We applaud the fact that BEREC outlines, with the amendments suggested, that the 

net neutrality principle as adopted in the Open Internet Regulation will not hamper 5G 

developments. 5G is indeed very important for the EBU and its Members – both in 

terms of content production and content distribution. For the EU to take the lead in 5G 

will require legislators, regulators and industry to work together to test its benefits to, 

and the potential for EU global leadership in, key issues of European competitive 

strength like media and the creative industries. We would therefore encourage BEREC 

to recognise the potential for 5G to enhance the production of PSM content and its 

delivery to citizens and consumers across the EU.  
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- The EBU will comment on specific points of the Guidelines but would first like to 

underline an important point regarding IP interconnection (“interconnection”). We 

believe that net neutrality as it is defined in the Open Internet Regulation and specified 

in the Guidelines might become obsolete due to market evolution; these could move 

potential gatekeeping situations upstream, out of the scope of the Open Internet 

Regulation. We would like to repeat points made previously related to interconnection1.  

 

Suggested addition to Guidelines 

 

Definitions 

 

- Interconnection: we recognise that the provision of interconnection is a distinct service 

from the provision of an Internet Access Service (“IAS” – see Guidelines, paragraph 5). 

However, interconnection arrangements (between network operators, ISPs, transit 

providers and/or content providers) are necessary for the provision of IAS and have a 

direct impact on the quality of the best effort Internet offer. PSM are committed to 

optimise data traffic in best efforts networks to maximise the quality of experience of 

the end-user relying on the open Internet. Broadcasters secure the delivery of their 

content to the end-user with a range of intermediaries at interconnection level. In fact, 

they pay for hosting, connectivity and content delivery networks (CDNs), edge caching 

models with ISPs and engage in peer-to-peer communication for enhanced network 

architecture for high capacity best efforts.  

 

- EBU Members are witnessing a growth of online traffic of an average of 40% year on 

year2. Audiences request access to PSM content by using their best effort Internet 

connections purchased from Access ISP (“ISPs”)3. This currently creates 3 PB 

 
1 See previous EBU position on Guidelines: 
https://www.ebu.ch/files/live/sites/ebu/files/Publications/Position%20papers/2016.07.18_EBU_Reply_
NN_BEREC_Guidelines.pdf or here for more information on EBU’s positioning on net neutrality: 
https://www.ebu.ch/legal-policy/open-internet  
2 See EBU Tech-I page 15: https://tech.ebu.ch/docs/tech-i/tech-i-039.pdf  
3 Access ISPs are operators providing access to the Internet to users / citizens 
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(Petabyte) of traffic a day for our biggest Member organisations, while only 3 PB per 

year for the smaller ones. All our Members engage with local ISPs as the vast majority 

of their audiences are local. Delivering in a most cost-efficient way the best possible 

quality experience to a widest possible audience is key for PSM. When engaging with 

ISPs to optimise quality for end users and reduce impact congestion bottlenecks by 

ingesting traffic directly in ISP networks, PSM increasingly face access providers that 

act as gatekeepers – these are only prepared to deliver content at additional charges 

to their clients who pay for IAS, i.e. by paid peering. As explained above, PSM already 

invest to optimise data traffic in best efforts networks. To the extent that paid peering 

practices do not leave any alternative to reach audiences and costs related to peering 

practices are not subject to market correction, these practices merit closer scrutiny by 

regulators.  

 

- As already highlighted in 2017 BEREC Report on IP-Interconnection practices in the 

Context of Net Neutrality4, the evidence suggests that paid peering has increased in 

importance. At the same time, traffic forwarded by Open Internet Exchanges is not 

growing as fast as the total Internet is growing year over year. This could be because 

not enough internet capacity is allocated by (integrated) ISPs to connect to Open 

Internet Exchanges to increase their negotiation positions towards content providers, 

thus creating a demand for their network transit services.   

 
- Because interconnection is out of scope of the rules, there is the concern that the 

provision of content can be discriminated further back in the network - this would 

circumvent the Net Neutrality principle as set out in the Open Internet Regulation. In 

this case, the Eyeball ISP’s5 market power at interconnection level increases and 

provides the opportunity to use traffic management or even block traffic in order to 

pursue its own commercial interests at the expense of services competing with the 

ISP’s own services (e.g. bundled offers). We are also concerned by the ISPs’ role as 

 
4 https://berec.europa.eu/eng/document_register/subject_matter/berec/reports/7299-berec-report-on-
ip-interconnection-practices-in-the-context-of-net-neutrality  
5 ISPs which predominantly sell connectivity to content and applications users at retail level 
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gatekeepers over online distribution of broadcast content to audiences. This problem 

is worse in markets where Eyeball ISPs own a large part of the ISP market and there 

is little competition enabling end-user choice for ISPs. Finally, there is no transparency 

regarding the interconnection charges imposed and no possibility to check if these 

charges are imposed in a non-discriminatory fashion throughout the market.  

 

- We thus believe that there is a case for NRAs to be more proactive in taking into 

account interconnection policies when detecting possible infringements of the 

Regulation. From a PSM perspective and bearing in mind their public service mission 

and role in society, it is essential that PSM are able to make their programmes and 

services accessible for everyone via the users' preferred networks, platforms and 

devices. In cases where access to PSM content through a given Internet subscription 

risks being reduced by ISPs, PSM’s margin of manoeuvre is very limited as they 

entirely depend on the end user’s choice for a given ISP offer. 

 

- We therefore invite BEREC to strengthen its Guidelines and amend the first sentence 

of paragraph 6 by adding at the end: “NRAs should have particular regard to 

interconnection practices by ISPs which predominantly sell connectivity to content and 

applications users at retail level (“Eyeball ISP”) and also deploy their own transit 

capacities and long distance networks. NRAs should indeed control if ISPs ensure 

access conditions are transparent, non-discriminatory, fair and reasonable.” These 

criteria are usefully explained in paragraphs 42b to 42e for zero-rating, and similar 

explanation could be brought in for interconnection. We would also welcome regular 

monitoring of this issue to assess whether the risk of circumventing net neutrality rules 

through “interconnection” practices materialises. We would finally welcome BEREC 

and NRAs requesting ISPs who provide Internet services to publish publicly, in order 

to increase service transparency towards their end-users, details on what capacity is 

available for an end user to reach Open Internet Exchanges. We would encourage 

BEREC leading a process to shed more clarity on the extent to which users have actual 

access to capacity offered by ISPs to these Open Internet Exchanges. This user 
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capacity corresponds to the actual transit capacity from ISP’s autonomous systems to 

IXPs available per Internet subscriber. 

 

Comments on the proposed revisions 

 

Zero-rating 

 

‐ We repeat that commercial practices, such as zero-rating, require active monitoring by 

NRAs to assess the harm to end-users’ rights, innovation and pluralism. While 

transparency in marketing and consumer awareness of the practices is a first key step, 

we strongly support BEREC’s contribution to making NRA backstop powers to tackle 

problematic practices as robust as possible. We welcome BEREC’s recent additions 

with the detailed listing of a comprehensive set of criteria against which commercial 

and technical conditions limiting the exercise of end-users’ rights needs to be 

assessed. We would especially commend the addition to paragraph 42b “When 

assessing zero rated offers and/or programmes, NRAs may consider the extent to 

which the programme meets what BEREC would consider best practice by being open 

to all CAPs of a particular category and, for open programmes, whether the terms on 

which CAPs may join the programme are transparent, non-discriminatory, fair and 

reasonable”, and the explanation of these notions set out in the following paragraphs. 

The addition of the step-by-step zero-rating offers’ assessment tool in annex to the 

Guidelines is also perceived as very useful.  

 

Net Neutrality and 5G  

 
- As we have highlighted in the past on several occasions6, we believe that the current 

Regulation and Guidelines do not represent an impediment to innovation and 

investment in 5G. On the contrary, the existing Regulation and the existing and revised 

Guidelines foster an approach that 'specialised services' continue to co-exist 

dynamically alongside a robust IAS. Whilst the 2016 BEREC Guidelines recognised 

 
6 See references under footnote 1 
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that "[N]etwork-slicing in 5G networks may be used to deliver specialised services.", 

this point has been deleted from the Guidelines (see page 30, footnote 33). Paragraphs 

110a and 110b do provide useful additions from this perspective, reinforcing the fact 

that 5G development is not hampered by net neutrality rules and the Guidelines. We 

would however welcome a statement specifying that “European open internet rules will 

also apply in a 5G context and do not hamper its development”7.  

- Services based on ‘Network Slicing’ should not reduce the capacity committed to the 

end user through their Internet subscription. At all times it should be transparent to the 

end user what Internet capacity is provided by the Internet Access Provider. So far, we 

have not been made aware of any evidence that telecoms operators' ability to develop 

and provide 5G services is hampered by the current EU regime. In any event, any such 

evidence would always need to be weighed against the importance to the European 

digital economy and European internet users of preserving the open internet, which the 

net neutrality rules and Guidelines are intended to deliver.  

 
7 See e.g. TNO study published in April 2018: “5G and Net Neutrality: a functional analysis to feed the policy 
discussion” .”https://www.tno.nl/en/about‐tno/news/2018/4/5g‐net‐neutrality‐a‐tno‐study/ 
It outlines that  
‐ “The technology neutrality of the Regulation allows 5G networks technology itself to develop. There is no a 
priori ban on any 5G technology ingredient. […] What matters for the compliance of net neutrality rules is how 
the 5G technologies are used to support services and applications, rather than the technologies themselves. 
Therefore, the European net neutrality rules do not introduce a ban on any 5G technology ingredient, also not 
on the technologies that are being developed with the aim to differentiate between traffic flows and 
applications.” 
‐ “The assessment of the alignment of 5G with net neutrality rules depends not only on the 5G technologies, 
but also on the specific combination of services, applications and network architecture. It is not possible to 
come to an overall assessment with a single outcome on the alignment of 5G technology with net neutrality 
rules.” For instance, the “use of slicing will vary […]. In 5G architectures that use slicing, an Internet Access 
Service is always in a slice. A slice can be used exclusively to provide an Internet Access Service (slice 1 in figure 
below). Alternatively, a single slice can be used to simultaneously provide an Internet Access Service and a 
Specialised Service (slice 2). A slice can also be exclusively used to provide a Specialised Service (slices 3 and 4). 
Thus, the use of slicing technology in a mobile operator network can bring in the rules for Internet Access 
Service, for Specialised Services or both, depending on the services and applications that are supported […]. 
This is true for network slicing, but also for other key 5G technologies such as QoS differentiation. A 
consequence is that mobile operators, content and application providers and national regulatory authorities 
will need to do further analysis to evaluate whether a particular type of (tailored) connectivity complies with 
the net neutrality rules.” 
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- We would suggest adding to paragraph 110b language similar to paragraph 42b that 

“Specialised services should be offered on a transparent, non-discriminatory, fair and 

reasonable basis”. 

Conclusions  

- As concluding remarks, we would like to underline that user trends show that there is 

a demand for access to audio and audiovisual media through mobile networks and the 

EBU believes that is likely to continue. EBU and its Members have been engaging, and 

will continue to engage in work to ensure that IP technologies are suitable for efficient, 

economic and sustainable production and distribution of PSM content. For example, 

since 2015 European PSM organizations have contributed to the 3GPP standardization 

to enhance the eMBMS standard to take full advantage of the benefits of 4G and, 

eventually, 5G technology. 

 

- Overall, we support the modifications introduced by BEREC to its Guidelines, but we 

suggest making amendments indicated above and outlined in the attached table.  

------------------------------------- 

 

Table describing the amendments to the Guidelines as described in this document 

 

Page / Paragraph Amendments to the text (addition in bold 

and underlined) 

Page 5 / Paragraph 6 NRAs may take into account the 

interconnection policies and practices of 

ISPs in so far as they have the effect of 

limiting the exercise of end-user rights 

under Article 3(1). For example, this may be 

relevant in some cases, such as if the 

interconnection is implemented in a way 

which seeks to circumvent the Regulation. 
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NRAs should have particular regard to 

interconnection practices by ISPs which 

predominantly sell connectivity to 

content and applications users at retail 

level (“Eyeball ISP”) and also deploy 

their own transit capacities and long 

distance networks. NRAs should indeed 

control if ISPs ensure access conditions 

are transparent, non-discriminatory, fair 

and reasonable. 

Page 32 / Paragraph 110b Regarding the example of logical separation 

of traffic between specialised services and 

IAS, typically when the two service 

categories are provided over a common 

infrastructure, it should be noted that logical 

separation could be provided with fixed or 

dynamic or without reservation of capacity 

for IAS vs. specialised services. However, 

the ISP is obliged to provide the IAS quality 

as specified according to the transparency 

requirements in Article 4. Specialised 

services should be offered on a 

transparent, non-discriminatory, fair and 

reasonable basis. Furthermore, the 

Regulation requires that specialised 

services are not provided to the detriment of 

the general quality of IAS for end-users. 

European open internet rules will also 

apply in a 5G context and do not hamper 

its development. 

 


